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Imports and Exports (Control) Act, 1947 :

S.4-M(1), Third Proviso—Imposition of penalty on importer—Ap-
peal—Appellate authonity directing the importer to deposit 25% of the amount
of penalty—Order challenged as violative of principle of natural justice since
appellate authority did not give the importer an oral hearing—High Count
quashing the order—fleld, appellate authority passed a reasonabie

“ order—Third proviso does not envisage an oral hearing to be given to importer
before passing the order. |

Adrﬁinistrative Law:

Principles of natural justice—Oral hearing—teld, order of appellate
authority under the third proviso to 5. 4-M(1) of Impons and Exports (Con-
trol) Act, 1947 directing the_ importer to deposit 25% of amount of penalty
without affording him an opportunity of personal hearing is not violative of
principles of natural justice. ' .

A show cause notice was issued to the respondent under s.4-M of the
Imports and Exports (Control) Act, 1947; and ultimately a penalty of Rs.
6 lakhs was imposed on it. The respondent filed an appeal alongwith an
application for dispensing with the pre-deposit. The appellate anthority
directed the respondent to deposit 25% of the penalty amount or furnish
bank guarantee of the equal amount. The respondent challenged the satd
order by filling a writ petition before the High Court, which allowed the
writ petition and quashed the order holding that the appellate aunthority
should have given an oral hearing to the respondent before taking a
decision under the third proviso to sub-section (1} of 5.4-M of the Act.
Aggrieved, the Revenue filed the present appeal.

Allowing the appeal, this Court

HELD : 1.1. The Appellate authority by giving a direction to the



respondent to deposit only 25% of the amount of the penalty imposed upon
it, passed a reasonable order which should not have been held to be invalid
by the High Court merely on the ground that before passing the said order
the respondent was not given oral- hearmg [902-G;-903-A}

1.2, The third proviso to sub- section (1) of s.4-M which vests power in
the appellate authority to dispense with the deposit of- the amount of the
penalty unconditionally or on some conditions does not say specifically that
the order has to e passed only after hearing the parties concerned. The
appellate authority may dispense with such deposit in-its discretion taking
inte-consideration the undue hardship which such deposit may cause to the
appellant. The discretion is to be exercised in a reasonable and rational
manner free from whims, vagaries and arbitrariness. [902-D-E; 900-E]

2.1, Under different situations andconditions the requiremient of
compliance of the principle of natural justice vary. The courts cannot insist
that under all circumstances and under different statutory provisions per-
“sonal hearmgs have to be afforded to the persons concerned [900-G]
1 «
" Shyam Kishore and Others' v. Mumcapal Corpomtwn of Delhi and
Anorher, [1993] l SCC 22, rel‘erred to ’ A
2.2 When Prmciples of natural Justu:e reqmre an opportumty to be
~ heard before an adverse order is. passed oD any appeal or applicatlon it.
~ does not in all ¢ircumstances mean a personal hearing The requlrement
is compllecl with by affording an opportunity to the person concerned to -
*_ present his .case before such quasi-judicial authority who is expected'to
"~ apply his judicial mind to the issves involved, ;[9'01-‘8.-01 S :

o 23, In the motters of taxation and revenue, the normal rule is that
" before ﬁlmg the appeal or before tlie appeal is heard, the person. .concerned
should - -deposit the amount which- he-has been directed to deposit as a tax
or penalty The non- deposit of such amount itself is an exception which
“has been incorporated in diffevent statutes including the .present one
wherein the statutory requirement as ‘envisaged by second proviso to s; 4-
M(1), is that before-an appeal is entertained, the amount of. penalty has
‘to be deposited by the appellant;.an order dispensing with such-deposit

+ shall amount to an exception to the sald requirement of deposit. There-
fore, if the appellate authority while passing an order. under the third
proviso rejects the prayer of an appellant to dispense with the deposit



unconditionally or dispenses with such deposit subject to some conditions
without hearing the appellant, on perusal of the petition filed on behalf of
the appellant for the said purpose, it can net be said that the order itself
is vitiated and liable to be quashed being violative of principles of natural
justice. [901-F-H; 902-B-C]

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 3597 of
1995. ‘

From the Judgment and Order dated 29.9.93 of the Delhi High Court
in CW.P. No 2441 of 1993.

A. Subba Rao and Ms. A. Subhasini for the Appellants.
Atul Nanda and P. N. Puri for the Respondents.
‘The Judgment of the Court was delivered by

N.P. SINGH, J. This appeal has been filed on behalf of the Union
of India against the judgment of a Full Bench of Delhi High Court holding
that an oral hearing had to be given to the respondent by the Appellate
authority before taking a decision under third proviso to sub-section (1) of
Section 4-M of the Iinports and Exporfs (Control) Act, 1947 (hereinafter
referred to as the ‘Act’). On the aforesaid finding the writ petition filed on
behalf of the respondent was allowed and the order passed by the Appel-
late authority was quashed. A direction was given to afford an opportunity
to the said respondent to be heard on the question as to whether the appeal
filed on behalf of the respondent should be entertained without deposit of
the penalty imposed. '

The respondent obtained an advanced licence for import of brass
scrap on certain conditions, under the Duty Exemption Scheme. The said
licence was issued subject to the respondent’s exporting 78 MT Brass
Artware for approximate FOB value of Rs. 14,00,420. A show cause notice
was issued to the respondent under Section 4-M of the said Act on basis
of the report of investigation. Ultimately a penalty of Rs. 6 lakhs was
imposed against the said respondent. An appeal was filed on behalf of the
respondent along with an application for dispensing with the pre-deposit.
By a communication dated 18.2.1993 issued on behalf of the Appellate
authority,* the respondent was directed to deposit 25% of the penalty
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amount or bank guarantee for the same amount. The validity of this

" communication was questioned before the High Court saying that before

rejecting the prayer made on behalf of the respondent to dispense with the

" whole amount of penalty an opportunity should have been given to the said

respondent of bemg heard in terms of the proviso to Section 4-M of the
Act. Sect:on 4-M of the Act prowdes

"(1) Any person aggrieved by any decision or order made under
this Act may prefer an appeal, -

(a) where the decision or order has been made by the Chief
Controller or Addxtlonal Chlef Controller to the Central Govern-
ment

L

(b) Where the ‘decision or order has been made by any officer
below the rank of the Addmonal Chief Controller, to the Chief
Controller or where he so dlrects to the Additional Chxef Con-
troller -

N

1 within a period of forty—ﬁve days from the date on whlch the order
Lo served on such person e -

Provrded that the Appe]ldte authorlty may, 1f it is satisfied that
the appellant. was prevented by sufficient cause from preferring |
the appeal within the aforesaid period of forty-five days, allow such

-appeal to be preferred within a further period of forty-five days:

Prowded further that in the case of an appeal against an order
‘ imposing a penalty, no such appeal, shall be entertained unless the
amount of the penalty has been depomted by the appellant:

Provided also that, where the Appellate authority is of opmlon
that the deposit to be made will cause undue hardship to the
appellant, it may, at its discretioh, dlspense with such deposrt either -
uncondlttonally or subject to such cond1t10ns as it may impose. .

[¢)) The Appelldte authority may, after giving to the’ appellant a
reasonable opporturuty of being heard, if he so desires, and after
making such further inquiries, if any, as it may consider necessary,
 pass such orders as it thinks fit, confirming, modifying or reversing
the decision or order appealed-against, or may send back the case,

L

.



with such directions as it may think fit, for a fresh adjudication or
decisions, as the case may be, after taking additional evidence, if
necessary : '

Provided that an order enhancing or imposing a penalty or
confiscating goods or materials of a greater value shall not be made
under this section unless the appellant has had an opportunity of
making a representation, and, if he so desires, of being heard in
his defence."

(n view of the aforesaid Section any person aggrieved by any decision or
»rder made under the said Act may prefer an appeal before the anthority
prescribed there in and within the time fixed. The first proviso to sub-sec-
tion (1) of Section 4-M vests power in the Appellate authority if it is
satisfied that appellant was prevented by sufficient cause from preferring
the appeal within the period prescribed to allow such appeal to be
preferred within a further period of forty-five days. The second proviso
prescribes a condition that an appeal against an order imposing a penalty
shall not be entertained unless the amount of the penalty has been
deposited by the appellant. Having said so, the third proviso says that
where the Appellate authority is of the opinion that the deposit to be made
will cause undue hardship to the appeilant, it may at its discretion dispense
with such deposit either unconditionaliy or subject to such conditions as it
may impose. Neither the first proviso which vests power in the ‘Appellate
authority for condonation of delay in filing the appeal nor the third proviso
which vests power in the Appellate auphority to dispense with the deposit
of the amount of the penalty unconditionally or on some conditions say
specifically that such orders have to be passed only after hearing the parties
concerned. The Aﬁpellate authority in its discretion may condone the delay
in filing the appeal. Same is the position so far the question of pre-deposit
of the amount of penalty is concerned. The Appellate anthority may
dispense with such deposit in its discretion, The proviso relating to the
condonation for delay in filing the appeal is more or less on the pattern of
Section 5 of the Limitation Act. Some how, a -practice has grown
throughout the country that before rejecting the prayer for condonation of
delay in filing the appeal or application, opportunities are given to the
appellants Or petitioners, as the case may be, to be heard on the question
whether such delay be condoned, Opportunities to be heard are also given
to the contesting respondents in such appeals. In different statutes where



power has been vested i in the Appellate authorlty fo cofidofic the delayin”
filing stich appeals or applicationis; there are no-specific provisions in those
statutes saying that beforé such delays are condoned the appellants or thi
applicants shall be heard, but on basis of practice which has grown during
the years the courts and quasi- judicial authorities have been hearing the-
appeliants and’ applicants before dlsmmsmg such appeals or applications
as barred by limitations. Tt can be said thadt courts have réad the.require-
ments of hearing the appellants or the applicants before” dlsmlssmg their
appeals or-applications filed beyorid time on principle of hatural justice,
although the concerned statute does not prescrlbe such- requlrement

- -

specifically,. - . - . . Sl ot
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-Now the question is as to whether the same requirement- has to be:
read as an implicit condition whilé construing the scope of third proviso to
sub-section (1) to-Section 4-M, i.e. the Appellate atithority before refusing
to entertain an appeal on the ground that no deposit of ‘the amoiit of
penaity imposed had been made, should hear the appellant ori the question’
of dispensing with such deposit unconditionally or subject to conditidns. It
may -be mentioned at the outset' that the provisions requiring pre- dep'osif
~ of the amount of pcnalty or tax imposed before the appeals are heard are’
of two types. Theie ‘are some statutoty provisions which specifically
prescnbe and provide ‘that before the appeals are heard, the amount 'of the
or perialty imposed havé to be deposited. No disctetion has been left by
the statute in question in the Appeltate authority to aive ‘such ‘deposit
' taking into consideration the hardships of the appellants concerned.-Oné -
such provision was considered by this Court in the case of Shyam Kishore
and Others v. Municipal Corporaaon of Delhi dhd Andther, [1993] 18CC 22
Under Delhi. Municipal Corporation Act, 1957. In that ‘Act, pre-depaosit is*
~ a must before an appeal can be heard. “This Court held-that the Appellate’
. authority has'no ]unsdtcuon to'waive the condition or stay ¢ollection of tax -
pénding disposal of the apfieal. The grievance that'the said provision in
that event shall be deemed to be violative ‘of article 14 of thé anstltutlon K
‘being harsh-in nature was rejected. But there ate statutés which vest “po'weff-m‘
in.the Appeilate authorities to waive deposit uncondltlonally or with con-"
ditions. So-far the present cdse with whiich we are concerned, as dlready*
pointed out above, the third proviso vests power in the Appellate authorlty :
to dlspcnse with the amount of the pénalty unconditionally or subject to”
conditions.*As such it is different from the provision undet the - Delhi



Municipal Corporation Act referred (o above, Here the discretion has been
vested specifically in the Appellate authority to dispense. with such deposit
either unconditionally or subject to such conditions as'it may impose taking
into consideration the undue hardship which such deposit may cause to the
appellant. '

The learned counsel appearing on behalf of the Union of India took
a stand that when ‘aforesaid proviso requires the Appellate authority to
exercise discretion taking into consideration the facts and circumstances of
each case, it does not flow from the said provision that before exercising
such discretion, the Appellate anthority should hear the appellant; this
discretion can be exercised by the Appellate authority as the said authority
may decm think proper. Now it is too late to urge that when a statute vests
discrction in ‘an authority to exercise a statutory power such authority can
exercise the same in an unfettered manner. Whenever an unfettered dis-
cretion has been exercised, courts have refused to countenance the same.,
That is why from time to time courts have ‘woven a network of restrictive
principles’ which the statutory authorities have to follow while exercising
the discretion vested in them. This principle has been extended even when
the authorities have to exercise administrative discretions under certain
situations. Another well settled principle which has emerged during the
years that where a statute vests discretion in the authority to exercise a
particular power, there is an implicit requirement that it shall be exercised
in a reasonable and rational manner free from whims, vagaries and ar-
bitrariness. . o ‘ g

The High Court has primarily considered the question as to whether
denying an opportunity to the appeliant to be heard before his prayer to
dispense with the deposit of the penalty is rejected, violates and con-
travenes the principles of natural justice. In that connection, several judg-
ments of this Court have been referred. It need not be pointed cut that
under different situations and conditions the requirement of compliance of
the principles of natural justice vary. The courts cannot insist that under
all circumstances and under different statutory prowvisions personal hear-
ings have to b_é afforded to the persons concerned. If this principle of
affording personal hearing is extended whenever statutory authorities are
vested with the power to exercise discretion in connection with statutory
appeals, it shall lead to chaotic conditions. Many statutory appeals and



applications are disposed of by the competent authorlties'who ‘hdve been
_ vested with powers to dispose of the same. Such authorrtres whrch shiall be
deemed to be quasi- ]udl(:ldl authorities are expected to apply thelr ‘judicial’
mind over the grievances made by the appellants or apphcants concerned, .
but it cannot be Held that before drsrmssmg such appeals or applications
i all events the quasi- judicial authoritics must hear the appellants or the
applicants, as the case thay be. When prmcrples of natural Justree requrre
an opportunrty to be heard before an adverse order is passed ofr atiy appeal‘
or apphcat1on it does not in all circumstances mean’a persorial hearsng
The requirement is complied with- by affordmg an opportunity to the
person concerned to present his case before such quasi-judicial authority
who is expected to apply his ]udrcral mind to the i issues involved. Of course,
if"in his own clrscretron if he requrres the appellant o the apphcant to be
-heard because of spec1a1 facts and crreumstances of the case then certamly
it is always open to such authorlty to decide the appeal or ‘the' apphcatron
only after affordmg a personal hearmg But any order passed after takmg
into consideration the' pomts rarsed in the appeal or the applrcatrou shall
not be held to be invalid merely on the ground that no personal hearrng
~had beén afforded This is all the more 1mportant in the ‘context of taxatron
and revenuc matters. When an authorrty has determrned a tax lrablhty or
" has iiiposed a penalty, then the requlrement that before the appeal is
heard such tax or penalty should be depos1ted cannot ‘be held to be :
unreasonable as already pomted out above.'In the casé of Shyam Krshore
v. Municipal C'orporatzon of Dethi, (supra) it has beén held by’ thls Court
that such requrrement cannot be lield to be harsh or vrolatrve of article 14
of the Constitution so as to. declare the reqmrement of pre deposrt itself
as unconstrtutronal In thrs background it can be said that "normal rule i is
that before filing the appeal or beforé the appeal is heard the person
com:erned should deposlt the amount whrch he has been d1rected to
deposrt as a tax or penalty The non-cleposrt of such amount 1tself is an
exceptron ‘which has becn 1ncorporated 1n drfferent Statutes 1nclud1ng the
onie with Which are concerned. Second provrso to sub sectron (1) of Sectron
4-M says in clear and unamblguous words that an appeal against an Srdér
1mposmg a penalty shall not be entertained unless the amount of the
penalty has béen deposned by the appellant Thereafter the thrrd provrso
vests a discretion i m such Appellate authorlty to drspense w1th such deposit

‘uncondltronally or sub]ect to such condrtrons as it rnay 1rnpose m its
. N \, Y o a



discretion taking into consideration the undue hardship which it is likely
to cause to the appellant. As such it can be said that the statutory require-
ment is that before an appeal is entertained, the amount of penalty has to
be deposited by the appellant; an order dispensing with such deposit shall
* amount to an exception to the said requirement of deposit. In this back-
ground, it is difficult to hold that if the Appellate authority has rejected
the prayer of the appellant to dispense with the deposit unconditionally or
has dispensed with such deposit subject to some conditions without hearing
the appellant, on perusal of the petition filed on behalf of the appellant for
the said purpose, the order itself is vitiated and liable to be quashed being
violative of principles of natural justice.

It shall not be out of place to mention that sub-section (2) of Section
4-M provides specifically that appellant shall be given reasonable oppor-
tunity of being heard if he so desires before final order is passed on his
appeal. That réquircment according to us cannot be read impliedly as an
implicit condition in the third proviso to sub-section (1) of Section 4-M.
But it need not be’ 1mpressed that when the Appellate authority has been
vested with the discretion to dlspense with such deposit unconditionally or
on conditions, then it has fo dppl)(} its ind on that question like .a
quasi-judicial authorlty taking into. consideration all the facts and cir-
cumstances of the case mcludmg the undue hardship which has been
pointed out on behalf of the -appellant. In that proviso the two cxpresswns
‘opinion’ and. ‘dlscretlon both have have been used An v1ew of the settled
position that whenever a statutory authorlty has to form an opinion on a -
quiestion, it does not mean that it has to be formed i ma SUb}CCthc or casual
manner. That opinion must be formed objectively on "relevant considera-
tions. Same i is the position in respect of the exercise of discretion. The
framers of the Act require such appellate authority to exercise its discre-
tion in a reasonable and rational manmer taklng into consideration the
relevant facts and circumstances of a particular appeal while considering
the question as to whether the deposit of the amount of the penalty be
dispensed with unconditionally or subject to the conditions. -

In the prcsent case on the apphcat:on filed by the respondent a
direction was given to deposit only 25% of the amount of the penalty which
had been imposed against the said respondent. According to us, the
Appellate authority passed a reasonable order which should not have been
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held to be invalid by the High Court merely on the ground that before
passing the said order the respondent was not given oral hearing, which
amounted to violation of the principles of natural justice.

The appeal is accordingly allowed. The impugned order is set aside,
In the facts and circumstances of the case, there shall be no order as to
cost. . T

Appeal allowed.
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